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This  mat te r  came before  the  Cour t  fo r  t r ia l  upon a  pe t i t ion

f o r  a  p a r t i a l  r e f u n d  o f  r e a l  p r o p e r t y  t a x e s  f o r  T a x  Y e a r s  i , 9 9 2 ,

1 9 9 3 , ,  a n d  1 - 9 9 4 .  T h e  p a r t . i e s  f  i l e d  s t i p u l a t j - o n s  p u r s u a n t  t o  R u l e

11 (b )  o f  the  Super io r  Cour t  Tax  Ru les .  Upon cons idera t ion  o f  the

s t i p u l a t i o n s ,  t h e  e v i d e n c e  a d d u c e d  a t  t . r i a l ,  t h e  a p p l i c a b l e  1 a w ,

and hav ing  reso lved a l l  ques t ions  o f  c red ib i l i t y ,  the  Cour t  makes

the  fo l l -ow ing  f ind ings  o f  fac t  and conc lus j -ons  o f  law.

FINDINGS OF FACT

1.  The Pet . i t ioner ,  the  Young Women 's  Chr is t ian  Assoc ia t ion

o f  t h e  N a t i o n a l  C a p i t a l  A r e a ,  I n c .  ( " t h e  Y W C A , ) ,  i s  a  n o n - p r o f i t

organizat ion, which owns the land and improvements on Lot 68 in

s q u a r e  3 7 6 ,  l o c a t e d  a t  5 3 4  N i n t h  s L r e e t ,  N . w . ,  j - n  t h e  D i s t r i c t  o f

Co lumbia  ( "sub jec t  p roper ty " )  .

F i'LE D
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P e t i t i o n e r ,

v .
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2.  The subject  proper ty ,  bu i l t  in  1981,  is  imp.roved by an

eight-s tory  bui ld ing.  The f i rs t  f loor  compr ises a pool  and a

' recreat ion 
area.  The second and th i rd  f loors are leased as

of f ice space.  The four th f l -oor  compr ises c lassrooms for  the

YWCA, and the remain ing f loors are rented to  non-prof i t

o rgan iza t i ons .  The  bu i l d ing ' s  i n te r i o r  was  renova ted  i n  the

per iod between the FaI I  o f  1991-  and ,June 1992.

The proper ty  is  zoned C-4 in  t .he Centra l  Business Dis t r ic t

w i th  an  FAR ( f I oo r  a rea  ra t . i o )  o f  8 .5 .  The  ex te r i o r  o f  t he

bui ld ing,  which was not  renovated,  consis ts  of  incomplete and

c racked  p re -cas t  conc re te  pane l i ng .

3.  The asseSSed va lue  ^ f  t - l . ra  c r r l - r - iog f  p roper ty  fOr  Tax  Years

1 9 9 2 ,  1 9 9 3  ,  a n d  1 9 9 4  w a s  $ 2 2 , 3 4 4 ,  0 0 0 ,  $ 2 0 ,  5 1 9  , 7 9 I ,  a n d

$ 2 0 , 5 I 9 , 7 9 I ,  r e s p e c t i v e l y .  T h e  P e t i t i o n e r  t i m e l y  f i l e d  a n  a p p e a l

fo r  each tax  year  w i th  t .he  D is t r i c t  o f  Co l -umbia  Board  o f

E q u a l i z a t i o n  a n d  R e v i e w  ( " B E R ' ) ,  w h i c h  r e d u c e d  t h e  T a x  Y e a r  1 , 9 9 2

a s s e s s m e n t  t . o  $ 1 8 , 7 3 6 , 6 3 8 ,  r e d u c e d  t h e  T a x  Y e a r  1 9 9 3  a s s e s s m e n t

t o  $ 1 8 , 5 5 9 , 0 0 0 ,  a n d  s u s t a i n e d  t h e  T a x  Y e a r  L 9 9 4  a s s e s s m e n t .

4 .  P e t i t i o n e r  t . i m e l y  p a i d  a l l  r e a l  e s t a t e  t a x e s  a s s e s s e d

a g a i n s t  t h e  s u b j e c t .  p r o p e r t y  v a l u e d  a t  $ 2 2 , 3 4 4 , 0 0 0  f o r  T a x  y e a r

L 9 9 2 ,  a n d  v a l u e d  a t  $ 2 0 , 5 1 9 , 7 9 7 -  f o r  T a x  Y e a r s  1 9 9 3  a n d  1 - 9 9 4 ,  d s

requ i red  by  1aw,  and t ime ly  f i led  a  pe t i t ion  fo r  a  reduc t ion  o f

each assessment  and re fund o f  excess  taxes  pa id  fo r  a l l  th ree  tax

y e a r s .  P e t i t i o n e r  a s s e r t e d  a t  t r i a l  t h a t .  t h e  f a i r  m a r k e t  v a l - u e

o f  t h e  s u b j e c t  p r o p e r t y  f o r  T a x  Y e a r  l 9 9 2  w a s  # 8 , 2 0 0 ; 0 0 0 ,  f o r  T a x



Year  1993  was  57 ,600 ,000 ,  and  f o r  Tax  Yea r  L994  was  $11 ,1 -00 ,000 .

The  D is t r i c t . ,  d t  t r i a l ,  sough t  t o  upho ld  the  assesso r ' s

assessmen ts  o f  522 ,344 ,000 ,  $20  , 5 I9 , ' 797 . ,  and  $20 ,51 -9  , 791 -  f o r  Tax

Yea rs  1992 ,  1993 ,  and  L994 ,  r espec t i ve l y .

5 .  Pe t i t i one r  ca l Ied  Mr .  R icha rd  W.  Na ing  t . o  t es t i f y  on

i t .s  behal f  .  Mr .  Naing has been a real -  estate appra iser /broker  of

proper t ies in  the Dis t r ic t  o f  Columbia for  over  twenty years,  and

th is  Cour t  admi t ted h im as an exper t  on the subject  o f  commerc ia l

rea l -  estate appra isa l -s  wi thout  ob ject ion f rom the Dis t r j -c t .

6  .  Mr .  Na i -ng ,  oo  Ju l y  1 ,  1993 ,  app ra i sed  the  sub jec t

proper ty  to  determine iLs market  va lue as of  that  date.  His  a993

appra isa l  incorporated the assumpt ion that  the pre-cast  concrete

ex te r i o r  wa l l  was  i n  no rma l -  cond i t i on .  Mr .  Na inq  cons ide red  the

t h r e e  d i f f e r e n f  a n n r n : n l r a c  t o  v a l U e  i n  a p p r a i s i n g  t h e  s u b j e c t

proper ty :  the comparable sa les approach,  the replacement  cost

approach,  and the capi ta l izat ion of  income approach.

' 7 .  Under  the  comparab le  sa les  approach,  Mr .  Na ing  f i rs t

looked at comparable sales from the immediate past.  and then

ad jus ted  each comparab le  to  account  fo r  i t s  d i f fe rences  w i th  the

s u b j e c t  p r o p e r t y .

8 .  Under  the  rep lacement  cos t  approach,  Mr .  Na ing

det .e rmined the  va lue  o f  the  sub jec t  p roper ty  by  independent ly

de termin ing  the  va l -ue  o f  the  l -and and the  improvements ,  and then

a d d i n g  t h e m  t o g e t h e r  t o  g e t  t h e  t o t a l -  v a l u e .  F i r s t ,  a s s u m i n g

Lhat  the  l -and was vacant  and deve loped to  i t s  h iqhes t  and bes t



use,  Mr .  Na ing  de termined the  va lue  o f  the  land by  compar ing  i t

to  the  va lue  o f  o ther  land in  the  communi ty .  Then,  he  ca lcu la ted

the  cos t  o f  improv ing  the  land to  i t s  theore t ica l  h ighes t  and

b e s t  u s e ,  w h i c h  i n  t h i s  c a s e  w a s  s i m i l a r  t o  t h e  e x i s t i n q

s t ruc ture  on  the  sub jec t  p roper ty .  F rom th is  cos t  was  subt rac ted

ex is t ing  deprec ia t ion ,  and the  combina t ion  o f  the  va lue  ach ieved

for  the  l -and and tha t .  ach ieved fo r  the  improvements  y ie lded the

t o t a l  v a l u e .

9 .  Under  the  income approach,  Mr .  Na ing  ana lyzed the  ren t .s

a c h i e v a b l e  i n  t h i s  m a r k e t  p l a c e  a n d  a d j u s t e d  t h e m  f o r  t i m e ,

loca t ion ,  and oLher  d i f fe rences  be tween them and the  ren ts

a c h i e v a b l e  f o r  t h e  s u b j e c t  p r o p e r t y .  M r .  N a i n g  a l - s o  a d j u s t e d  f o r

v a c a n c i e s  a n d  s u b t r a c t e d  o u t  t y p i c a l  e x p e n s e s  f o r  a  b u i l d i n g  s u c h

a s  t h e  s u b j e c t  p r o p e r t y .  T h e n ,  h e  l - o o k e d  t o  t h e  m a r k e t  p l a c e  t o

determine what  buyers  and se ] le rs  were  pay ing  fo r  commerc ia l

o f f i c e  b u i l d i n g s .  H i s  L e n - y e a r  a n a l y s i s  o f  t h e  r e s i d u a l -  v a l u e s

determined the  va lue  o f  the  sub jec t  p roper ty  based upon i t s

i n c o m e .

1 0 .  M r .  N a i n g  c o n c l u d e d  t h a t  a s  o f  . f u l y ,  7 - ,  1 9 9 3 ,  t h e

comparab le  sa les  approach was t .he  most  appropr ia te  va lua t ion

method.  He be l ieved tha t  the  income approach,  wh i le  s imi l -a r  in

n a t u r e ,  w a s  t h e  s e c o n d  m o s t  r e l i a b l e .  F i n a 1 l y ,  h e  c o n c l u d e d  t h a t

the  rep lacement  cos t  approach was the  leas t  re l - iab l -e  because he

sa id  t .ha t  peop le  usua l ly  do  no t  buy  bu i ld ings  o f  th is  na ture

b a s e d  o n  t h e  r e p l a c e m e n t  c o s t  a p p r o a c h .



11 .  Mr .  Na ing ' s  Ju l y  1993  app ra i sa l  o f  t he  sub jec t  p rope r t y

under  the comparabl -e sa l -es method resul ted in  an est imated va lue

o f  $15  m i1 l i on ,  sub jec t  t o  s i x  l im i t i ng  cond i t i ons  and  n ine teen

gene ra l  assump t i ons . t  See  Pe t ' r  Ex .  8  a t  81 ,  C1 - -C2 .

. I 2 .  I n  r e a c h i n g  h i s  $ 1 5  m i l l j - o n  v a I u e ,  M r .  N a i n g  i n s p e c t . e d

the  bu i ld ing  on  June 27 ,  1993 and then conducted  a  second

i n s p e c t i o n  o n  J u I y  5 ,  1 9 9 3 .  M r .  N a i n g  c o n s i d e r e d  h o w  t h e

b u i l d i n g  w a s  b u i l t ,  w h y  i t  w a s  b u i l t ,  a n d  b y  w h o m  i t  w a s  b u i l - t .

H e  f u r t h e r  c o n s i d e r e d  t h e  D i s t r i c L ' s  a s s e s s m e n t  o f  t h e  s u b - i e c t .

p roper ry  as  we l l  as  the  t rends  and genera l  economic  
" f i * " t "  

o f

Wash ing ton ,  D.C.  Mr .  Na ing  read newspapers  and pub l ic  documents

f rom the  federa l  government  and pub l ic  agenc ies  to  ob ta in

in fo rmat ion  on  zon ing  cond i t ions ,  employment  cond i t ions ,  and

o t h e r  f a c t o r s  t h a t  m i g h t  a f f e c t  t h e  m a r k e t  v a l u e  o f  t h o  c r r l - r i a n l -

p r o p e r t y .  S u c h  a  p r o f i l e  i s  r e q u i r e d  f o r  a n  a p p r a i s a l  t o  b e

cons idered va l id .  Mr .  Na ing  researched s tud ies  s9n6! r r r - t -o r l  l " r r r

o t h e r  a s s e s s m e n t  c o m p a n i e s ,  p u b l i c  r e c o r d s ,  a n d  o t h e r  s o u r c e s  i n

determin ing  tha t  a l though there  had been a  downturn  in  t .he  rea l

e s t a t e  m a r k e t ,  W a s h i n g t o n ,  D . C -  h a d  r e m a i n e d  c o m p e t i t i v e  f o r

b u y e r s .

13.  Mr.  Naing considered the improvements on the proper t .y

" t yp i ca l " :  i t  was  l -eve l ,  had  s t ree t  f i on tage ,  and  the  renovaL ions

' T h e  
m o s t  s i g n i f J - c a n t  a s s u m p t J - o n ,  a s  s t a t e d  i n  F i n d i n g s  o f  F a c t  6 ,  w a s  t h a t

the  ex ter io r  wa l ls  were  assumed t .o  be  in  good cond i t ion  fo r  the  appra isa l .  In
ca l -cu la t ing  the  es t imated  marke t  va l -ues  fo r  the  th ree  Tax  Years  in  i ssue,

however ,  the  appra j -ser  made ad jus tments  fo r  the  pre-cas t  concreLe ex ter io r
p r o b l e m .



rendered the building competit ive

zoning problems,  and the proper ty

bes t .  use  as  an  o f f i ce  bu i l d inq .

in  the market .  There were no

was  bu i l L  t o  i t s  h iqhes t  and

ing  used

the l-and

1-4.  Under  h is  comparable sa les approach,  Mr.

f ive d i f ferent  l -and sa les in  determin inq the va lue

por t j -on of  the proper ty .

Na

o f

1 5 .  C o m p a r a b l e  o n e  w a s  t h e  p r o p e r t y  l o c a t e d  a t  1 0 0 1  E

s t r e e t ,  N . w . ,  i n  t h e  D i s t r i c t  o f  C o l u m b i a .  T h a t  s a l e  o c c u r r e d  i n

, J u 1 y  o f  1 9 9 3 ,  a n d  a s  a  r e s u l - t ,  N 7 T .  N a i n g  d i d  n o t  n e e d  t o  a d j u s t

fo r  a  d i f fe rence j -n  t ime be tween the  sa l -e  o f  the  comparab le  and

the  da te  o f  the  appra isa l .  He d id  make a  10? upward  ad jus tment

to  the  va lue  o f  the  comparab l -e  because the  comparab le  was smal l -e r

i n  s i z e  t h a n  t h e  s u b j e c t  p r o p e r L y .  H e  a l s o  a d j u s t e d  f o r

d i f f e r e n c e s  b e t w e e n  t h e  F A R s  o f  t h e  c o m p a r a b l e  a n d  t h e  s u b j e c t

proper t ies  ( the  va l -ue  o f  the  land is  d i rec t l y  p ropor t iona l  to  t .he

FAR) .

15.  Comparable two was the proper ty  l -ocated at  1111 K

St ree t ,  N .W. ,  i n  t he  D is t r i c t  o f  Co lumb ia .  To  make  the  p rope r t y

more s imi l -ar  to  the subject  proper t .y ,  Mr.  Naing adjusted for

d i f fe rences  in  l .oca t ion ,  s ize  and FAR.

1-7 .  Comparab le  th ree  was t .he  proper ty  loca ted  a t  12 th

S t r e e t  a n d  N e w  Y o r k  A v e n u e ,  N . W . ,  i n  t h e  D i s t r i c l  o f  C o l u m b i a .

Mr .  Na ing  ad jus ted  the  va lue  o f  th is  comparab le  downward  by  5?  to

a c c o u n t  f o r  i t s  l a r g e r  s i z e ,  a n d  d o w n w a r d  t o  r e f l e c t  t h e  e f f e c t

o f  t . h e  d e c l - i n e  i n  t h e  m a r k e t  t h a t  o c c u r r e d  i n  l a t e  1 9 8 9  a n d  1 9 9 0 .



Th is  l a t t e r  ad jus tmen t ,  t he  "da te  o f  sa Ie , ,  ad jus tmen t ,  accoun ts
for  the fact  that  proper ty  va lues decrease as a funct i .on of  the
per iod of  t ime separat ing the sa le date of  the proper ty  f rom the
peak market  year .  Mr.  Naing deducted.  5? f rom the va lue of  the
comparable sa le for  every year  that  separated the appra isa l  date
f rom the  comparab le ' s  sa le  da te .  Th i s  ad jus tmen t  wourd

e f fec t i ve l y  push  the  comparab le , s  sa le  da te  to  the  da te  o f  t he
appra i sa l .

18 -  Comparable four  was a capi to l  Hi l l  proper ty ,  which had a
1992  da te  o f  sa r -e .  Mr .  Na ing  ad jus ted  the  va lue  o f  t ha t  p rope r t y

upward by 5? to  account ,  for  the fact  th is  comparable was not  in
as good a locat ion as the subject .  proper ty ,  ad justed downward by
5?;  per  year  to  account  for  Lhe d i f ference between the

comparab r -e ' s  sa le  da te  and  the  app ra i sa l  da te ,  and  ad jus ted  fo r
the  cond i t i on  o f  sa r -e ,  wh ich  accoun ted  fo r  t he  fac t  t ha t  t he
comparable was a d is t ress sar-e sord as a resuf t  o f  bankruptcy.

19 .  comparab le  f i ve  was  the  p rope r t y  l 0ca ted  a t  11oo  F
s t ree t ,  N -w . ,  i - n  t he  D i s t r i c t  o f  co rumb ia .  Mr .  Na ing  ad jus ted

fo r  cond i t i on  o f  sa le ,  s i ze ,  l oca t i on ,  and  da te  o f  sa le ,

resu l t i ng  i n  a  to ta l  ne t  ad jus tmen t  o f  422 .

20.  The f  ive comparable sa les resur- t .ed in  a r_and appra isar_

o f  $8 ,300 ,000 .

2I  -  To determine the va l -ue of

under  h ls  sa les approach,  Mr.  Naing

tha t  occu r red .  i n  t he 'a rea ,  na r rowed

the j -mprovemenrs

l -ooked a t  a l l  o f

t h a t  f i e l d  d o w n

on the  land

t h e  s a l e s

t o  c e r t a i n



comparabl-e sales, and analyzed them t.o achieve a value f or the

improvements on t.he subject propert.y. The analysis was quite

s imi lar  to  that  for  the comparable land saIes.  One d i f ference,

however, is that for the improvements on the 1and, the appraS-ser

looks.at. the per square foot val-ue of the improvements above

grade rather  than the analogous FAR for  comparable land sa les.

22.  Mr .  Na ing  used s ix  comparab l -es  to  de t .e rmine  the  va l -ue

of  the  improvemenLs on  the  sub jec t  p roper ty .  The l -oca t ions  o f

t h o s e  c o m p a r a b l e s  a r e  a s  f o l l o w s :  7 0 0  1 l t h  S t r e e t ,  N . W . ;  t h e

j - n t e r s e c t . i o n  o f  1 3 t h  S t r e e t  a n d  F  S t r e e t ,  N . W . ;  L 4 2 0  N e w  Y o r k

A v e n u e ,  N . W .  ,  5 3 5  M a s s a c h u s e t t s  A v e n u e ,  N . W .  ;  I 2 I 2  N e w  Y o r k

A v e n u e ,  N . W . i  a n d  C a p i t o l  H i I I ,  a l l  i n  t h e  D i s t r i c t .  o f  C o l u m b i a .

He ad jus ted  these comparab les  to  account  fo r  d i f fe rences  in

s q u a r e  f o o t a g e ,  l o c a t i o n ,  d a t e  o f  s a l - e ,  c l a s s  o f  b u i l d i n g  ( t h e

s u b j e c t  p r o p e r t y  i s  c l a s s  B ) ,  u s e  o f  t h e  b u i l d i n g ,  a n d  c o n d i t i o n

o f  the  sa1e.  He we igh ted  the  comparab le  sa l -es ,  p lac ing  more

re l iance on  the  more  comparab le  sa les ,  in  ach iev ing  a  va lue  o f

$ I77 /square  foo t  fo r  the  improvements  on  the  proper ty .  The

$L77/square  foo t  was  chosen f rom a  range o f  va lues  fo r  the

i m p r o v e m e n t s  o n  t h e  p r o p e r t y  s o  t h a t  w h e n  a d d e d  t o  t h e  $ 8 , 3 0 0 , 0 0 0

va lue  ach ieved fo r  the  1and,  i t  resu l ted  in  a  to ta l  marke t  va l -ue

o f  $ 1 5  m i l l i o n  a s  o f  J u I y ,  1 9 9 3 .

2 3 .  M r .  N a i n g  t e s t i f i e d  t h a t  a n  " a p p r a i s a l  i s  n o t  a n  e x a c t

s c i e n c e . "  T o  i l - I u s t r a t e  t h i s  f a c t ,  h e  d e t e r m i n e d  t h a t  t h e  v a l u e

o f  t h e  i m p r o v e m e n t s ,  u n d e r  t h e  s a l e s  a p p r o a c h ,  w a s  S l 7 7 / s q u a r e



foo t  based upon a  range o f  va lues .  In  h is  op in ion ,  to  choose a

d i f fe ren t  "per  sguare  foo t "  va lue ,  lead ing  to  a  f ina l  marke t

v a l u e  o f  ,  f o r  e x a m p l e ,  s a y  $ L 5 , 9 B ' 7 , 3 3 4 . 2 3 ,  w o u l d  b e  m i s l e a d i n g  a s

t .o  t .he  accuracy  o f  appra is ing  rea l  p roper ty .

24 .  Mr .  Na ing  a lso  de termined the  va l -ue  o f  the  improvements

on the  land under  the  rep lacement  cos t  approach,  a l though he

cons idered th is  method o f  va lua t ion  less  re l iab le .  Under  tha t

approach,  Mr .  Na ing  l -ooked a t  the  cos t  to  rebu i ld  the

improvemenLs to  the  h ighes t  and bes t  use  o f  the  proper ty .  He

used bo th  the  Marsha l l  and Swi f t  approach to  de termine the

indus t ry 's  cos t  o f  bu i ld ing  cer ta in  s t ruc tu res  and to  de termine

t h e  a d j u s t m e n t  f a c t o r s  t h a t  a c c o u n t  f o r  d i f f e r e n c e s  i n  l o c a t i o n .

He a lso  used the  Advanced Const ruc t ion  Management  Company 's

a p p r a i s a l  o f  t h e  c o s t  t o  r e p l a c e  t h e  b u i l d i n g .  A f t e r  a r r i v i n g  a t

a  repJ-acement  cos t ,  Mr .  Na ing  ad jus ted  tha t .  va lue  to  account  fo r

the  deprec ia t ion  o f  the  sub jec t  p roper ty .  The va lue  o f  the

i m n r o r r e m e n f  s  r . l n  f  h e  s r r l ' r i e r - f  n r n h c r f r r  r r n d e r  t h c  r c n l a c e m e n t  C o s t4 r , r l J r v v L r r r u r r u e  e u v J u v u  y t v y v r  u l

approach  was  $20 ,090 ,000 ,  t o  wh ich  Mr .  Na ing  added  an  add i t i ona l -

$1 mi l - l - ion,  account ing for  ent repreneur ia l -  prof i t ,  const ruct ion

cos t ,  and  l eas ing  cos t  un t i l  t he  bu i l d ing  s t .ab i l i zed .

25.  Mr .  Na ing  re l ied  on  t .he  comparab le  sa les  approach

ra ther  than the  rep lacement  cos t  approach,  a rgu ing  tha t  an

inves tor  wou]d  be  hes i tan t  to  bu i l -d  a  new o f f i ce  bu i ld ino  as  i t .

w o u l d  c o s t  l - e s s  t o  u s e  a  p r e - e x i s t i n g  s t r u c t u r e .  A l s o ,



excessive ly  h igh construct ion costs  at  the t ime of  the appra isa l

rendered the cost  approach unre l iab le.

26 .  Mr .  Na inq  a l so  de te rm ined  the  es t ima ted  marke t  va lue  o f

the subject  proper ty  us ing the capj - ta l izat ion of  income approach.

That  approach enta i ls  est imat ing the NOI (net  operat ing income)

of  the proper ty ,  and then d iv id ing that  number by the appropr ia te

cap i t . a l i za t i on  ra te .

2 7 .  M r .  N a i n g  c a l c u l a t e d  t h e  N O I  u s i n g  t h e  d i s c o u n t e d  c a s h

f l o w  a n a l y s i s .  U n d e r  t h a t  a n a l y s i s ,  h e  a n a l y z e d  a l - I  o f  t h e

leases  in  the  bu i ld ing  and mul - t ip l ied  the  ren t  by  the  square

foo tage to  ach ieve  a  po t .en t ia l  income fo r  each tenant .  Those

poten t ia l  incomes were  summed to  ach ieve  a  to ta l  income fo r  tha t

v e A r  T h e n .  t h e  t o t a l -  i n c o m e  w a s  e s t . i m a t e d  f o r  e a c h  o f  t h e  n e x t

t e n  y e a r s .  M r .  N a i n g  t h e n  m a d e  a n  a d j u s t m e n t  f o r  i n c r e a s e s  i n

t h e  i n f l - a t i o n  r a t e ,  w h i c h ,  b a s e d  o n  p u b l i c a t i o n s  f r o m  t h e  F e d e r a l -

R e s e r v e ,  h e  a s s u m e d  t o  b e  5 2 .  H e  t h e n  s u b t r a c t e d  v a c a n c i e s  a n d

c o l - l e c t i o n  l - o s s e s ,  a c c o u n t i n g  f o r  a  5 2  r e d u c l i o n ,  a  g e n e r a l l y

accepted  va lue  in  the  indus t ry  fo r  downtown D.C.  Mr .  Na ing  made

s p e c i f i c  f e a s e  a d j u s t m e n t s  t o  a c c o u n t  f o r ,  a s  a n  e x a m p l e ,  t h e

fac t  tha t  the  GSA lease was exempt  f rom cer ta in  expenses .  Ac tua l

YWCA expenses  and indus t ry -w ide  expenses  were  then subt rac ted ,

a f te r  Mr .  Na ing  had compared t .hem to  records  tha t  ad jus ted  these

e x p e n s e s  o v e r  t h e  e l e v e n - y e a r  p e r i o d .  M r .  N a i n g  a d j u s t e d  f o r

pass throughs,  and fo r  cap i ta l  expend i tu res  in  the  amount  o f

$ 1 0 . 8 3 / S F  b a s e d  o n  r e f e r e n c e  m a t e r i a l - s  a n d  i n d u s t r y  s t . a n d a r d s .
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Further  ad justments were made to account  for  t .he assumpt ion thaL

the buiLding wourd be sord in  year  ereven at  a  capi ta l izat ion

rate of  r0z,  a  rate that  would account  for  the h igher  return

expectancy rates at  the e leventh year  than t ,he presenc year .

There was a lso a 3z downward adjustment  for  the cost  o f  sa1e.

summing the to ta l  ad justed incomes for  a I1 e l -even years resul ted

in a Nor  for  the ent i re  e leven-year  per iod.  The income values

for  years two through ereven were then adjusted back ro vear

one'  s  va l -ues to  achieve the present  va l_ue of  the Nor  .

28 .  Mr .  Na ing  ach ieved  a  cap i t a l - i za t i on  ra te  o f  9 .5L2  based

on comparable sares,  conversat ions wi_th buyers and se l lers ,  and

the Band of  Investment  technique.

29  -  D i v i d i ng  t he  No r  by  t he  g .6 r z  cap i t a l i za t i on  ra re ,  Mr .

Na ing ,  under  the  d i scoun ted  cash  f l ow  ana lys i s ,  ach ieved  a  marke t

va lue  o f  915 ,755  , 4G6 ,  o r  g l - , j 4 /SF .

30.  Mr-  Naing arso computed the market  varue us ing the

di rect  capi ta l izaLion method of  the income approach.  under  th is

method,  ra ther  than ca lcu l -at ing the income over  an e leven-year

per iod,  the market  va lue is  based on only  one year ,  s  income.  The

di rect .  capi ta l izat . i -on method is  re ferred to  as the ' .snapshot

app roach . "  Mr .  Na ing ,  us ing  th i s  me thod ,  ca l cu la ted  an  Nor  o f

$1 ,452 ,494 .36 ,  wh i ch ,  when  d i v i ded  by  a  g .5z  cap i t a l i za t i on  ra te ,

r esu l t ed  i n  a  marke t  va ]ue  o f  $ I5 ,2g9 ,000 ,  o r  S ] . . 69 /SF .

31 .  F rom these  two  va lues ,  Mr .  Na ing  chose  a  va r -ue  o f
A .  - -  / ^ nsLT r / sF ,  wh i ch  resu l ' t ed  i n  a  conc lus i on  o f  va lue  o f  $15 ,500 ,000



for  the subject  proper ty  under  the capi ta l izat ion of  income

approach.

.  32 .  Mr .  Na ing  fe l t  t ha t  t ha r  t . he  $1d  m i I I i on ,  gJ ,77 /SF ,

value achieved through use of  the comparabl -e sa les approach was

the  mos t  re l i ab Ie .  Add i t i ona l l y ,  Mr .  Na ing  ca l cu ]a ted  the

est imated market  va l -ue of  the subject  proper t .y  by combin ing t .he

resu l t s  o f  aL1  th ree  app roaches  to  va1ue ,  wh ich ,  co inc iden ta l l y ,

led to  the same $r11 /sF resur t  obta ined under  the comparable

sa les  app roach .

3 3 .  M r .  N a i n g  r e v i e w e d  a n  a p p r a i s a l  o f  t h e  s u b j e c t  p r o p e r t y

prepared on  October  30 ,  1990 by  Reyno lds  and Reyno lds ,  d r r

appra isa l  company.  Based on  the  comparab le  sa l -es  in  fh : f  rFnc l r r -

Mr .  Na ing  conc luded tha t  the  "as  i3 "  va lue  o f  the  proper ty  was

A t  ^

$ 1 2 , 8 0 0 , 0 0 0  a s  o f  N o v e m b e r  r ,  1 9 9 0 .  H e  a g r e e d  w i t h  R e y n o l d s  a n d

Reyno lds 's  conc l -us ion  under  the  cos t  approach as  we l - l  as  w i th

t h e i r  $ 2 0  m i l l i o n  e s t i m a t i o n  o f  t h e  v a l u e  o f  t h e  p r o p e r t y  a s

renovated .  The renovat ion  cos ts  fo r  the  bu i ld ing  as  o f  j ,1 , /J , /90

w e r e  $ 7 , 8 0 0 , 0 0 0 .  I n  M r .  N a i n g ' s  1 9 9 3  a p p r a i s a l ,  a f t e r

r e c a l c u l a t i o n ,  t h e  r e n o v a t i o n  c o s t s  w e r e  a  l _ i t t 1 e  l o w e r .

34 .  Mr .  Na ing ,  us ing  h i s  , Ju l y  1993  app ra i sa l  f o r  t he  l a t t e r

two val -ues and Lhe L0/30/90 Reynolds and Reynolds appra isa l  for

t .he f i rs t  two va lues,  est imated the foL lowinq market  va lues for

the  sub jec t  p rope r t y  f o r  t he  co r respond ing  da tes :

7 2



Valuat ion Dat .e E s t i m a t e d  V a l u e

t / r / 91 ,  (Tax  Yea r  1 -992 )  $  8 ,200 ,  o0o
t / 1 , / 92  (Tax  Yea r  l - 993  )  $7  , 600 ,  ooo
7 / r / 92  $1O,7OO,OO0
r /1 /93  (Tax  yea r  L994 )  $11 ,100 ,000

Mr .  Na ing  based  h i s  ! / a / 9 I  va l ue  o f  $9 ,200 ,000  on  h i s

agreement .  wi th  the Reynolds and Reynolds appra isa l  o f  the subject

p rope r t y  as  o f  November  1 ,  1990 .  Mr .  Na ing  ad jus ted  the  Reynords

and Reynolds appra isa l  a t  5?;  per  annum to account  for  the two-

month t ime d i f ference.  A lso,  the Reynolds and Reynol -ds appra lsa l

exc luded  cons ide ra t i on  o f  t he  p re -cas t  conc re te  p rob lems ,  wh ich

Mr .  Na ing  conc l -uded  wou ld  amoun t .  t o  a  $4 ,500 ,000  ad iuscmen t .  He

based  tha t  f i gu re  on  the  f i na l  j udgmen t  en te red .  by  ano the r  cou r t

add ress ing  tha t  ve ry  i ssue .

Mr .  Na ing  ca l cu la ted  h i s  a /a /gZ  va l - ue  o f  S ' / , 500 ,000  i n  a

s im i l a r  manner  to  h i s  I / a /91  va l -ue .  He  ad jus ted  the  Reyno lds  and

Reyno lds  rL / l / 90  app ra i sa l  a t  5% pe r  annum to  accoun t  f o r  t he

t i -me  d i f f e rence ,  and  t hen  sub t rac ted  $4 ,500 ,000  t o  accoun t  f o r

t .he pre-cast  concrete probJ-ems.

M r .  N a i n g  b a s e d  h i s  7 / A / g Z  v a l u e  o f  g : - 0 , 2 0 0 , 0 0 0  o n  h i s  o w n

J u l y  1 9 9 3  a p p r a i s a l  o f  t h e  s u b j e c t  p r o p e r t y .  s t a r t i n g  w i t h  t h e

$ 1 5  m j - l " l i o n  e s t i m a t e d  v a l u e  t h a t  h e  a c h i e v e d  i n  t h a t  a p p r a i s a l ,

M r .  N a i n g  a d j u s t e d  f o r  t h e  d i f f e r e n c e  i n  t i m e  u s j - n g  t h e  z 5  p e r

a n n u m  r a t e .  H e  a l s o  s u b t r a c t e d  $ 4 , 5 0 0 , 0 0 0  f o r  t h e  p r e - c a s t
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concrete problem, an adjustment  not  or ig ina l ly  made in  h is

l -993 appra isa l ,  and adjusted for  the fact  that  the tenants

not  moved in  yet .

Mr .  Na ing  a l so  based  h i s  1 , / 1 /93  va lue  o f  $11 ,100 ,000

Ju ly  l - 993  $16  m i l l i on  app ra i sa l ,  once  aga in  ad jus t i ng  fo r

d i f f e rence  and  the  p re -cas t  conc re te  p rob lem.

35 .  On  c ross -examina t i on ,  Mr .  Na ing  tes t i f i ed  tha t

Ju1y ,

had

o n  h i s

t ime

"d i f f e ren t  app ra i se rs  use  d i f f e ren t  assumpt ions .  I f  [ ano the r

app ra i se r ' sJ  assumpt ions  were  based  on  th ings  tha t  were  d i f f e ren t

f r o m  m i n e ,  t h a t  v a l u a t i o n  m a y  b e  f a i r  a n d  r e a s o n a b l e .  I t  d e p e n d s

on  the  assumpt ions .  "

36 .  Mr .  Na ing  was  p resen t  a t  t he  Board  o f  Equa l i za t i on  and

R e v i e w  ( B E R )  H e a r i n g  f o r  T a x  Y e a r  1 9 9 5 ,  b u t  n o t  f o r  T a x  Y e a r s :

1 9 9 2 ,  1 - 9 9 3 ,  o r  1 9 9 4 .

3 7 .  U p o n  t h e  D i s t r i c t ' s

t h a t  t h e  a s s e s s o r  f a i l e d  t o

n r n h l  e m q  i  n  h i s  a s s e s s m e n t .

indus t ry  s tandard  a l lows a  5?

c r o s s - e x a m i n a t . i o n ,  M r .  N a i n g  s a i d

c o n s i d e r  t h e  p r e - c a s t  c o n c r e t e

M r .  N a i n g  a l s o  t e s t i f i e d  t h a t

marg in  o f  e r ro r  in  an  appra isa l .



LEGAL ANALYSIS

Th is  Cour t  has  ju r isd ic t . ion  over  th is  mat te r  pursuant  to

D . C .  C o d e  S S  4 7 - 8 2 5  a n d  4 7 - 3 3 0 3  ( 1 9 9 0  R e p 1 . ) .  T h e  S u p e r i o r

C o u r t ' s  r e v i e w  o f  a  t a x  a s s e s s m e n t  i s  d e  n o v o ,  n e c e s s i t a t i n g

competent .  ev idence to  p rove the  mat te rs  in  i ssue.  See Wyner  v .

D i s t r i c t  o f  C o l u m b i a ,  4 I 1 ,  A . 2 d  5 9 ,  5 0  ( D . C .  1 9 8 0 )  .

"The assessed va lue  o f  p roper ty  fo r  rea l  p roper ty  t .axa t ion

purposes  sha l l  be  the  'es t imated  marke t  va lue '  o f  the  proper ty  on

J a n u a r y  1 s t  o f  t h e  y e a r  p r e c e d i n g  t . h e  t a x  y e a r . "  D i s t r i c t  o f

C o l u m b i a  v .  W a s h i n g t o n  S h e r a t o n  C o r p .  ,  4 9 9  A . 2 d  1 0 9 ,  1 a 2  ( D . C .

1 9 8 5 )  ( c i t i n g  D . C .  C o d e  S  4 7 - 8 2 0 ( a )  ( 1 9 8 1 ) ) .  I n  t h i s  c a s e ,  t h e

proper ty  was assessed on  January  1 ,  1991-  fo r  Tax  Year  l -992,  o f l

J a n u a r y  1 - ,  1 - 9 9 2  f o r  T a x  Y e a r  1 9 9 3 ,  a n d  o n  J a n u a r y  1 ,  1 9 9 3  f o r  T a x

Y e a r  1 9 9 4 .  T h e  " e s t i m a t e d  m a r k e t  v a l u e "  i s  d e f i n e d  a s :

.  one hundred per  centum o f  the  most  p robab le  p r ice
a t  wh ich  a  par t i cu la r  p iece  o f  rea ]  p roper ty ,  i f  exposed
for  saLe in  the  open marke t  w i th  a  reasonab l -e  t ime fo r
the  se l le r  t .o  f ind  a  purchaser ,  wou ld  be  expec ted  to
t rans fer  under  p reva i l ing  marke t  cond i t ions  be tween
par t ies  who have knowledge o f  the  uses  to  wh ich  the
proper ty  may be  pu t ,  bo th  seek ing  to  max imize  the i r
ga ins  and ne i ther  be ing  in  a  pos i t ion  to  take  advantage
o f  t h e  o t h e r .

D . C .  C o d e  S  4 7 - 8 0 2 ( 4 )  ( 1 9 9 0  R e p 1 . ) .

T h e  f a c t o r s  t h a t  t h e  a s s e s s o r  m u s L  c o n s i d e r  i n  a s s e s s i n q

r e a l  p r o p e r t y  a r e  s p e c i f i e d  i n  S  4 7 - 8 2 0 ( a )  o f  t h e  D . C .  C o d e :

The Mayor  sha l l  take  inLo account  any  fac to r  wh ich  migh t
have a  bear ing  on  the  marke t  va lue  o f  the  rea l  p roper ty

i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  s a f e s  i n f o r m a t i o n  o n
s i m i l - a r  t y p e s  o f  r e a l  p r o p e r t y ,  m o r t g a g e ,  o r  o t h e r
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f inancia l  considerat ions,  reproduct ion cosL less accrued
deprec ia t i on  because  o f  d9e ,  cond i t i on ,  o r  o the r .
f ac to rs ,  i ncome-ea rn ing  po ten t i a l  ( i f  an ! ) ,  zon ing ,  and

.  
government- imposed rest r ic t ions.

D .C .  Code  S  47 -820 (a )  ( 1990  Rep l . ) .

fn  th is  case,  Respondent  moved to d ismiss at  the c lose of

the  Pe t i t i one r ' s  case  i n  ch ie f ,  asse r t i ng  tha t  t he  Pe t j - t i one r

fa i led to  meet  i ts  burden of  proof .  Accord ing to  Super ior  Cour t

Tax  Ru le  11  (d )  ,  w i th  respec t  t o  t ax  assessmen t  cha l l enges ,  . .  [ t ]  he

bu rden  o f  p roo f  sha l I  be  upon  the  pe t i t i one r ,  excep t  as  o the rw ise

p rov ided  by  1aw. "  See  Wyner  v .  D i s t r i c t  o f  Co lumb ia ,  4 I1 -  A .2d

59 ,  60  (D .C .  1980 )  ( c i t i ng  Ru le  11 (d ) ) .  The  pe t i t i one r ' s  bu rden

for  chal - lengi -ng tax assessments of  commerc ia l  proper ty  was stated

by  the  Cour t  o f  Appea ls  i n  D is t r i c t  o f  Co lumb ia  v .  Bu r l i ng ton

Ap t  .  House  Co .  ,  375  A .2d  1052 ,  1057  (D .  C .  a977 )  :  "  [W ]  he re  an

assessmen t  i s  based  no t  upon  a ' va lua t . i on  made  acco rd inq  to  l - aw '

but  ra ther .upon a f igure determined by the cour t  to  be

'e r roneous ,  a rb i t ra ry ,  and  un Iawfu1 , '  t he  f i gu re  thus  re jec ted

must  be considered a mere nuI l i ty ,  incapable of  fu ture

app l i cab i l i t y . "  Thus ,  under  Rur l i ng ton  Ap t . ,  t h :  Pe t i t . i one r  can

meet  i ts  burden of  proof  by showing that  the Government 's

assessment  j -s  "er roneous,  arb i t rary ,  or  un lawfu l  . "  See id .

The  Cour t  o f  Appea ls ,  i - n  B r i ske r  v .  D i s t r i c t  o f  Co1umb ia ,

510  A .2d  ] - 037 ,  1039  (D .C .  1985 ) ,  r e f i ned  pe t i t i one r ' s  bu rden  o f

p roo f  i n  s t a t i ng :

The taxpayers  were  no t  requ i red  to  es tab l i sh  the  cor rec t
v a l u e  o f  t h e i r  p r o p e r t y  i n  o r d e r  t o  m e e t  t h e i r  b u r d e n  o f
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proof ;  ra ther ,  the taxpayers bore the burden of  prov ing
the  i nco r rec tness  o f  t he  gove rnmen t , s  assessmen t . .
The taxpayers met that burden when the evidence showed
tha t  t he  D is t r i c t . s  va l_ua t i on  was  f ] awed .

Thus ,  i n  appea l i ng  the  Governmen t , s  assessmen t ,  t he  pe t i t i one r

need not  est .ab l ish the correct  varue of  the proper ty  and can

sa t i s f y  i t s  bu rden  o f  p roo f  by  show ing  tha t  t he  assessmen t  i s

i nco r rec t ,  e r roneous ,  a rb i t ra ry ,  o r  un l -aw fu r .  see  B r i ske r ,  510

A .2d  a t  1039 ;  Bu r l - i ng ton  Ap t .  House ,  375  A .2d  a t  1057_

Fur the rmore ,  t he  cou r t  o f  Appears  i n  sa feway  s to res ,  rnc .  v .

D i s t r i c t  o f  Co lumb ia ,  525  A .2d ,  207  (D .C .  1 ,gg7 )  c l a r i f i ed  t h i s

burden when i t  he ld that  "a taxpayer  bears the burden of  prov ing

tha t  an  assessmen t  i s  i nco r rec t  o r  i ] I ega1 ,  no t  mere l y  t ha t

a l - t e rna te  me thods  ex i s t  g i v ing  a  d i f f e ren t  resu l t . , ,  r d .  a t  2 r ; . .

r L  i s  no t  enough  fo r  t he  peL i t i one r  t o  p resen t  an  expe r t  who

tes t i f i es  tha t ,  i n  h i s  op in ion ,  t he  fa i r  marke t  va lue  o f  t he

sub jec t  p rope r t y  i s  l ower  than  tha t  es t . ima ted  by  the  assesso r .

Rather ,  the Pet i t ioner  must  prove error  in  the actual  assessment

by showing why i t  is  incorrect  or  speci fy ing those f laws

render ing  the  assessmen t  excess i ve .

Th is  Cour t  has  the  au tho r i t y  t o  sus ta in  a  Mo t ion  to  D ism iss

pu rsuan t  t o  Ru le  41  (b )  o f  t he  super io r  cou r t  c i v i l  Ru l -es .2  see

'  
R u l - e  4 1 ( b )  w a s  a m e n d e d  o n  M a y  1 2 ,  1 9 9 3 ,  e f f e c t i v e  , J u 1 y  1 ,  1 9 9 3 ,  a n d  a s  a

resu l - t ,  the  language re levant  to  th is  mat . te r  cannot  be  found j -n  more  cur ren t
ed i t i -ons  o f  the  super io r  cour t  Ru les .  As  o f  the  t ime o f  Respond.en t ,s  Mot ion
to  D ismj -ss ,  however ,  the  Ru les  o f  Prac t ice  and procedure  be fore  the  Tax
Div is ion  adhere  to  the  Super io r  cour t  c iv i l  Ru l -es  as  Ehey s tood pr ro r  to  the
J a n u a r y  1 ,  1 9 9 1  a m e : : d m e n t s .



Bay  Gene ra l  r ndus t r i es ,  r nc .  v .  Johnson  418  A .2d  1050 ,  1054  (D .c .

1980 )  ( c i t i ng  Marsha l l -  v .  D i s t r i c t  o f  Co tumb ia ,  391  A .2d  1 ,374

. (D .c .  t 978 ) ;  Kee fe r  v .  Kee fe r  &  .Tohnson .  r nc .  ,  361  A .2d  r72  (D .c .

1976 )  ;  Warne r  Co rp .  v .  Magaz ine  Rea l_ t y  Co .  ,  255  A -2d  479  (D .C .

1969) )  .  Such  a  d i sm issa l  i s  cons ide red  an  . . i nvo l -un ta r r r

d i sm j -ssa l "  under  Ru le  41 (b )  ,  wh ich  p rov ides  i _n  pe r t i nen t  pa r t :

A f t e r  t h e  p l a i n t i f f ,  i n  a n  a c t i o n  t r i e d  b y  t h e  C o u r t
w i thout  a  Jury ,  has  comple ted  the  presenta t ion  o f
e v i d e n c e ,  t h e  d e f e n d a n t ,  w i t h o u t  w a i v i n g  t h e  r i g h t  t o
o f f e r  e v i d e n c e  i n  t h e  e v e n t  t h e  m o t i o n  i s  n o t  g r a n t e d ,
may move fo r  d ismissa l  on  the  ground tha t  upon the  fac ts
a n d  t . h e  l a w  t h e  p l a i n t i f f  h a s  s h o w n  n o  r i g h t  t o  r e l i e f .
T h e  C o u r t  a s  t r i e r  o f  t h e  f a c t s  m a y  t h e n  d e t e r m i n e  t h e m
a n d  r e n d e r  j u d g m e n t  a g a i n s t  t h e  p l a i n t i f f  o r  m a y  d e c l i n e
t o  r e n d e r  a n y  j u d g m e n t  u n t i l  t h e  c l o s e  o f  a l l  t h e
e v i d e n c e .

s u p e r .  c t  .  c i v .  R .  4 1  ( b )  ;  s e e  B a y  G e n .  r n d u s  . _  ,  4 i - 8  A .  2 d  a t  1 0 5 4  .

T h u s ,  i f  t h e  p e t i L i o n e r  i n  a n  a c t i o n ,  u p o n  t h e  f a c t s  a n d  t h e  l a w ,

h a s  s h o w n  n o  r i g h t  t o  r e l i e f  b y  t h e  c o m p l e t i o n  o f  t h e

p r e s e n t a t i o n  o f  i t s  e v i d e n c e ,  a n d  t h u s  h a s  f a i l e d  L o  m e e t  i t s

burden o f  p roo f ,  th is  Cour t  may gran t  a  respondent ,s  mot ion  fo r

invo lun tary  d ismissa l  .

I n  t . h i s  m a t t e r ,  P e t i t i o n e r  d i d  n o t  m e e t  i t s  b u r d e n  o f  p r o o f

a t  the  compre t ion  o f  the  presenta t ion  o f  i t s  ev idence fo r  i t

f a i l - e d  t o  i l l u s t r a t e  a n y  i n c o r r e c t n e s s  i n  t h e  G o v e r n m e n t ,  s

a s s e s s m e n t .  T h e  m a i n  a r g u m e n t  u p o n  w h i c h  P e t i t . i o n e r  r e l - i e s  i s

t h a t  t h e  l a r g e  d i s c r e p a n c y  b e t w e e n  t h e  e s t i m a t e d  m a r k e t  v a l u e  f o r

f  h e  s r r h i e r ' l -  n r o n e r f  v  a r . h i  e r , r e d  l - l v  p F t  i  l -  i  o n e r ,  q  e r . y ' \ a r f  M r  \ T :  i  n av y ! !  L l .  q v t r r u  v s s  v . y  r 9 u r L l v l l E r  D  g d I J E t  u ,  l . l !  .  r r q r r t y  /
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and that  achieved by the Dis t r ic t  assessor  i l lus t rates error  in

t he  D i s t r i c t ' s

* i t t i on  o r  $50

two est imated market  va lues,  by i tse l - f  i t  does not  ind icate that

one  o r  t he  o the r  i s  i nco r rec t  o r  e r roneous .  Pe t i t i one r ' s  own

exper t  w i tness  recogn ized  the  poss ib i l i t y  t ha t  two  d i f f e ren t

app ra i sa l s  cou ]d  bo th  be  va l - i d  when  he  tes t i f i ed  tha t  "d i f f e ren t

aoora isers use d i f ferent .  assumr:L ions T f  [ : n n l -  h c r  . : n n r a i  q o r ,  c ]
L g . 4 v g r . v ! " - y - y * 9 J

assumpt ions were based

that val-uation may be

assumpt ions .  "

on th ings  tha t  were  d i f fe ren t  f rom mine,

fa i r  and reasonab l -e I t  depends on  the

T h e  C o u r t  o f  A p p e a l s  i n  S a f e w a y  S t o r e s  c l e a r l y  r e j e c t e d  t h e

p o s s i b i l i t y  t h a t  " a f t e r n a t e  m e t . h o d s  g i v i n g  a  d i f f e r e n t

resu l t "  m igh t  meet  the  burden o f  p rov ing  tha t  an  assessment  i s

i n c o r r e c t  o r  i l l e g a 1 .  S e e  5 2 5  A . 2 d  a t  2 L I .  R e g a r d l e s s  o f  t h e

magn i tude,  a  d i f fe rence be tween two es t imat ions  o f  marke t  va lue

does no t  i l - lus t ra te  per  se  tha t  one or  the  o ther  i s  incor rec t .

In  order  to  meet  th is  burden of  prov ing incorrectness,  the

Pe t . i - t . i one r  mus t  a t tack  the  D is t r i c t ' s  assessmen t  and  i l l us t ra te

error ,  e i ther  independent ly ,  by showing,  for  exampfe,  that  the

assesso r  f a i l ed  to  fu1 f i 11  t . he  s ta tu to ry  requ i remen ts  o f  SS  4 '7 -

802 (4 )  and  4 l - 820 (a )  o f  t he  D .C .  Code ,  o r  dependen t l y ,  by  show ing

tha t  i t s  own  ann ra i sa l  i s  mo re  accu ra te  t han  t . he  D i s t r i c t ' s

assessment .  Whi le  an apprec iable d iscrepanCy,  $5

mi l - l - ion,  does i l lust rate a d i f ference bet .ween the
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assessmen t ,  no t  j us t  mere l y  d i f f e ren t .  Pe t i t i one r  i n  t h i s  case ,

re ly ing so le ly  on t .he d iscrepancy between the assessor ,  s  and

appra iser 's  proposed market  va lues as ind icat ive of  excess iveness

in  the  D is t r j - c t ' s  assessmen t ,  has  done  ne i the r .

Pet i t ioner ,  j -n  ora l  response to Respondent ,s  Mot ion for

D ism issa l ,  re fe r red  to  the  l a rge  d i sc repancy  be tween  the

assessmen t  and  the  app ra i sa l ,  s ta t i ng  tha t  " I s ]ometh ing  i s

i nco r rec t .  r t  i s  e i t he r  Mr .  Na ing ' s  t es t imony ,  t he  assesso r , s ,

o r  bo th . "  rn  o rde r  t o  demons t ra te  tha t  t he  d i sc repancy  scems

f rom inco r rec tness  i n  t he  assessmen t  and  no t  i t s  app ra i sa l ,

Pe t i t i one r  a t  enmo nn in r -  i n  i t s  case  i n  ch ie f  needed  to  a t tack

the  assessmen t  i t se l f  as  the  sou rce  o f  e r ro r .  Ra the r  t han  a t tack

the  assessmen t ,  however ,  pe t i t i one r  on l y  p resen ted  ev idence  o f

i t s  op in ion  o f  t he  co r rec tness  o f  i t s  app ra i sa l .  As  exp la ined  i n

safeway stores,  such a showing cannot .  susta in one 's  burden of

p roo f .  See  i d .

There  was one po ten t ia l  asser t ion  o f  incor rec tness  in  the

D i s t r i c t ' s  a s s e s s m e n t  o f  t h e  s u b j e c t  p r o p e r t y ,  e l i c i t e d  b y

R e s p o n d e n t  u p o n  c r o s s - e x a m i n a t i o n  o f  p e t i t i o n e r ' s  e x p e r t ,  M r .

Na ing .  Mr .  Na ing  tes t i f ied  tha t  a t  the  BER hear ing  fo r  Tax  year

l -994,  he  had the  oppor tun i ty  to  cons ider  the  reason ing  used by

t h e  a s s e s s o r  i n  c a l c u l a t i n g  t h e  e s t i m a t e d  m a r k e t  v a l u e  o f  t h e

sub jec t  p roper ty  fo r  Tax  Year  1994.  Based on  what  he  had heard

a t  t h a t  h e a r i n g ,  M r .  N a i n g  c o n c l u d e d  t h a t  " t h e  a s s e s s o r  h a s

n e g l e c t e d  o r  h a s  d e c i d e d  n o t  t o  r e f l e c t  f o r  t h e  d e c r e a s e  i n  v a l u e
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because of  the pre-cast  problems,  somet .h ing that  i f  you were

ref l -ect . ing market  va l -ue,  you would have to  adjust  for .  "  Of  the

th ree  tax  yea r  assessmen ts  a t  i ssue  he re ,  t h i s  asse r t i on  o f

i nco r rec tness  was  d i rec ted  on l y  to  the  Tax  Year  l gg4  assessmenc . ,

for  Mr.  Naing test i f ied that  he had only  at t .ended the L994 BER

hear ing,  and not  the 1-992 or  1993 hear ings

This  Cour t  need no t  de termine  the  su f f i c iencv  o f

P e t i t i o n e r ' s  e x p e r t ' s  a l l e g a t i o n  o f  i n c o r r e c t n e s s  t o w a r d  m e e t i n g

i t s  b u r d e n  o f  p r o o f ,  h o w e v e r ,  f o r  P e t i t i o n e r ' s  o w n  r e d i r e c t

e x a m i n a t i o n  o f  M r .  N a i n q  r e v e a l e d  t h a t  t h e  a f l e q a t i o n s  w e r e

i r re levant  Lo  any  o f  the  t .h ree  tax  years  a t  i ssue.  Pet i t . ioner

e l i c i t e d  o n  r e d i r e c t  e x a m i n a t i o n  t h a t  i n  f a c t  i t s  e x p e r t  w i t n e s s

had a t tended the  BER hear inq  fo r  Tax  Year  1995 ra ther  than Tax

Y e a r  1 9 9 4 .  P e t . i t i o n e r ' s  e x p e r t  a d m i t t e d  t h a t  h i s  p r e v i o u s

tes t imony,  tha t  he  had a t tended the  1-994 BER hear ing ,  was

i n c o r r e . c t .  A s  a  r e s u l t ,  d n y  p o t e n t i a l  a l l e g a t i o n  o f

incor rec tness  in  the  assessment  o f  the  sub jec t  p roper ty  fo r  Tax

Y e a r s  L 9 9 2 ,  t 9 9 3 ,  o r  1 9 9 4  c a n n o t .  b e  e n t e r t a i n e d  b y  c o n c l u s i o n s

suppor ted  so le Iy  by  in fo rmat ion  ob ta ined f rom the  1995 BER

hear ing .  Fur thermore ,  in  respond ing  to  Respondent 's  Mot ion  fo r

I n v o l u n t a r y  D i s m i s s a l  a t  t h e  c l o s e  o f  P e t i t i o n e r ' s  c a s e  i n  c h i e f ,

Pet i - t ioner  made no  ment i -on  o f  the  pre-cas t  concre te  p rob lems as  a

source  o f  e r ro r  in  the  qovernment 's  assessment

Subseguent  to  th is  Cour t  o ra l l y  g ran t ing

f o r  I n v o l u n t a r y  D i s m i s s a l ,  P e t i t i o n e r  f i l - e d  a

R e s p o n d e n t ' s  M o L i o n

M o t i o n  f o r
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Recons ide ra t i on  o f  Ru l i ng  to  D ism iss  a t .  t he  C lose  o f  Pe t i t . i one r ' s

Evidence.  In  that  Mot ion,  Pet i t ioner  argued that  t i re  grant ing of

t .he Mot ion for  Involuntary Dismissal  was inappropr j -a te for  the

fo l l ow ing  reasons :  (1 )  t he  Cour t  i nco r rec l l v  reo r l i r ed  Pe t i t i one r

to in t roduce ev idence of  the methodology used by the Dis t r ic t .  o f

Co lumb ia  i n  assess ing  the  sub jec t  p rope r t y ;  (2 )  t he  necessa ry

evidence as to  the assessor 's  meLhodology would have been

e l i c i t ed  j -n  the  Responden t ' s  case  i n  ch ie f  any ( rvay ;  (3 )  i n

Bu r l i ng ton ,  3 ' 75  A .2d  1052 ,  expe r t  t es t imony  i n  suppo r r  o f  a  l - owe r

appra i sa l  o f  t he  fa i r  marke t  va lue  was  su f f i c i en t  t o  mee t

pe t i t i one r ' s  bu rden  o f  p roo f ;  and  (4 )  t he  tes t imony  o f

Pe t i t i one r ' s  expe r t ,  Mr .  Na ing ,  ds  to  Lhe  es t ima ted  marke t  va lue

o f  t he  sub jec t  p rope r t y ,  c l ea r l y  i nd i ca tes  tha t  t he  assessmen ts

were  excess i ve .  As  to  each  o f  t hese  a rgumen ts ,  Pe t i t i one r  f a i l s

to  persuade the Cour t  that  i t  was incorrect  in  grant ing

Respondent 's  Mot ion for  Involuntary Dismis"af  .

F i r s t ,  Pe t i t i one r  a l l eges  tha t  t h i s  Cour t  was  i nco r rec t  t o

suggest  that  the Pet i t ioner  had to  in t roduce ev idence of  the

methodology used by the Dis t r ic t  o f  Columbia j -n  assessing the

sub jec t  p rope r t y .  See  YWCA's  Mo t .  f o r  Recons ide ra t i on  a t  L ,  4 .

This  Cour t  recocrn izes that  the case law establ ish ino t .he burden

of  proof  in  rea l  proper ty  tax assessmenl  appeals  may not  have

used  the  word  "me thodo logy "  i n  de f i n ing  the  pe t i t i one r ' s  bu rden

o f  n ron f  Neve r fhe less  t h i s  Cou r t ' s  r e fe rence  t o  t . he  assesso r ' sv  9 !  g l f  9 + 9 U u ,
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methodologry in  terms of  the Pet i t ioner 's  burden of  proof  is  not

i n  e r ro r .

The  Pe t i t i one r ' s  bu rden ,  ds  d i scussed  above ,  i s  t o  show tha t

t h e  a s s e s s m e n t  i s  " i n c o r r e c t ,  e r r o n e o u s ,  a r b i t r a r y ,  o r  u n l a w f u l - . "

S e e  B r i s k e r ,  5 1 0  A . 2 d  a t  1 0 3 9 ;  B u r l i n g t o n  A p t .  H o u s e ,  3 7 5  A . 2 d  a t

1 0 5 7 .  T h e  C o u r t  o f  A p p e a l s  i n  S a f e w a y  S t o r e s  i n d i c a t e d  t h a t  t . h i s

burden cou ld  no t  be  met  mere ly  by  p rov ing  " tha t  a l te rna te  met .hods

e x i s t  g i v i n g  a  d i f f e r e n t  r e s u l t . "  5 2 5  A . 2 d  a t  2 I I .  T h e  S a f e w a y

S t o r e s  C o u r t  i n d i c a t e d  t h a t  a  p e t i t i o n e r  c o u L d  n o t  r e l y  s o l e l y  o n

i ts  own appra isa l  to  met  i t s  burden o f  p roo f .  Such re l - iance can

on ly  go  as  fa r  as  to  p rove  a  d i f fe rence in  the  es t imated  marke t

v a l u e s  c a l c u l a t e d  i n  t h e  a s s e s s m e n t  a n d  t h e  a p p r a i s a l .  I n  o r d e r

t o  s h o w  t h a t  t h e  a s s e s s m e n t  i s  " i n c o r r e c t ,  e r r o n e o u s ,  a r b i t r a r y ,

o r  u n l a w f u l , "  t h e  P e t i t i o n e r  m u s t  a t t a c k  t h e  a s s e s s m e n t  i t s e l f .

N o w ,  i n  o r d e r  t o  a t t a c k  t h e  a s s e s s m e n t  i t s e l f ,  P e t i t i o n e r ,

h a v i n g  a l l e g e d  t h a t  t h e  a s s e s s m e n L  i s  i n c o r r e c t ,  e r r o n e o u s ,

arb i t ra ry ,  o r  un lawfu l ,  must  show how or  why L} : re  assessment  i s

i n c o r r e c L ,  e r r o n e o u s ,  a r b i t r a r y ,  o r  u n l a w f u l .  A n  a s s e s s m e n t  i s

t h e  r e s u l - t  s o l e l y  o f  t h e  a s s e s s o r ' s  m e t h o d o l o g y  u s e d  i n  a c h i e v i n g

t h a t  a s s e s s m e n t .  T h u s ,  i t  l o g i c a l l y  f o l l o w s  t h a t  i n  o r d e r  t o

s h o w  h o w  o r  w h y  a n  a s s e s s m e n t  i s  i n c o r r e c t ,  t h e  P e t i t i o n e r  m u s t

show tha t  the  methodo logy  used in  ca lcu la t ing  the  assessment  was

i n c o r r e c . t .  A s  a  r e s u l t ,  i t  i s  n o t  a  m i s a p p l - i c a t i o n  o f  t h e  c a s e

1 a w ,  a s  t h e  P e t i t i o n e r  c l a i m s ,  t o  r e q u i r e  t h e  i n t r o d u c t . i o n  o f
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evidence as t .o  the met .hodology used by the assessor  in  assessing

the subject  proper ty .

Thus ,  i n  o rde r  t o  sa t i s f y  i t s  bu rden  o f  p roo f  t he  pe t i t i one r

m u s t  a t t a c k  t h e  a s s e s s o r ' s  m e t h o d o l o g y .  F u r t h e r m o r e ,  i n  o r d e r  t o

a t tack  the  met .hodo logy ,  the  Pet i t ioner  must  in t roduce ev idence o f

tha t  methodo logy .  The Pet i t ioner  cannot  conc lude,  based so le ly

on the  numer icaL va lue  o f  the  assessment ,  tha t  t .he  es t . j -mated

marke t  vaJue fo r  the  proper ty  i s  incor rec t .  The numer ica l  va lue

i t s e l - f  i n  t h e  a s s e s s m e n t  g i v e s  n o  i n d i c a t i o n  o f  t h e  m e t l ' r n r l a l n a r r

u s e d  i n  a c h i e v i n g  t h a t  n u m e r i c a l  v a l u e .  B y  m e r e l y  i n t r o d u c i n g

e v i d e n c e  o f  w h a t  t h e  P e t i t . i o n e r ' s  e x p e r t  d i d  t o  c a l c u l a t e  h i s

a p p r a i s a l ,  P e t i t i o n e r  h a s  o n l y  s p e c u l a t e d  a s  t o  i n c o r r e c t n e s s  i n

t h e  m e t h o d o l o g y  u s e d  t o  c a l c u l a t e  t h e  a s s e s s m e n t .  F u r t h e r m o r e ,

a n y  t e s t i m o n y  b y  P e t i t i o n e r ' s  e x p e r t  a s  t o  w h a t  t h e  a s s e s s o r  d i d ,

w i t h o u t  f i r s t  p u t t i n g  t h e  a s s e s s o r  o n  t h e  s t a n d ,  i s  i n a d m i s s i b l e

h e a r s a y .  T h u s ,  P e t i t i o n e r ,  d s  a  p r e r e q u i s i t e  t o  a t t a c k i n g  t h e

methodo logy  employed by  the  assessor ,  must  f i r s t  in t roduce

ev idence o f  tha t  methodo l -oqv .

Pe t i t i one r ,  c i t i ng  B r i ske r ,  510  A .2d  a t  1039 ,  f  u r t . he r

asse r t s  t ha t  " [ t ] he  ' bu rden  o f  p roo f '  doc t r i ne  has  been  app ] i ed

only  to  determine whether  the taxpayer 's  ev idence has been

su f f i c i en t  t o  pe rsuade  the  t r i a l  cou r t ,  a f t e r  cons ide ra t i on  o f

the  D is t r i c t ' s  ev i -dence ,  t ha t  t he  assessmen t  was  excess i ve  o r

o the rw ise  i nco r rec t .  "  YWCA's  Mo t .  f o r  Recons ide ra t i on  a t  7  .

Pe t i t i one r ' s  i n te rp re ta t i on  o f  t he  ra t i ona l -e  i n  B r i ske r  i s



fau l ty .  Wi th respect  to  meet ing the burden of  proof  ,  t .he Cour t

of  Appeals  in  Br isker  on ly  s tated that  *  [ t ]  he taxpayers were not

. requi red to  establ ish the correct  va lue of  the i r  proper ty  in

order  to  meet  the i r  burden of  proof ;  raLher ,  the taxpayers bore

the burden of  prov ing the incorrectness of  the government 's

assessmen t . "  510  A .2d  a t  1039 .  The  Cou r t  o f  Appea l s  i n  B r i ske r

only  ment ions what  is  not  requi red to  meet  the burden of  proof ,

namely,  establ ish ing the correct  va lue of  the proper ty ,  and makes

no ment ion as to  what  ev idence is  t .o  be considered in  assessinq

whether  the taxpayers have met  t .he i r  burden of  proof .  Therefore,

the  Pe t i t . i one r ' s  i n te rp re ta t i on  tha t  B r i ske r  requ i res

cons ide ra t i on  o f  t he  D is t r i c t ' s  ev idence  i n  de te rm in inq  whe the r

the  Pe t i t i one r  has  me t  i t s  bu rden  o f  p roo f  i s  i - nco r recc .

F u r t h e r m o r e ,  t h e  l a n g u a g e  o f  R u l - e  4 1 ( b )  i t s e l - f  c o n t r a d i c t s

t h e  P e t i t i o n e r ' s  i n t e r p r e t . a t i o n  o f  t h e  r a t i o n a l - e  i n  B r i s k e r .

R u l e  4 1 ( b ) ,  w h i c h  g o v e r n s  m o t i o n s  f o r  i n v o l u n t a r y  d i s m i s s a l ,

p rov ides  the  fo l low ing :  "A f te r  the  pTa in t i f f  has  compLeted

the  presenta t ion  o f  ev idence,  the  de fendant ,  w i thout  wa iw ing  the

r igh t  to  o f fe r  ev idence in  the  ewent  the  mot ion  is  no t  g ran ted ,

may move fo r  d ismissa l  o f  an  ac t ion  on  the  ground tha t  upon the

f a c t s  a n d  t h e  l a w  t h e  p l a i n t i f f  h a s  s h o w n  n o  r i q h t  t o  r e l i e f .  "

S u p e r .  C t .  C i v .  R .  4 1 ( b )  ( e m p h a s i s  a d d e d )  P u r s u a n L  t o  R u l e

41 (b )  ,  th is  Cour t .  may gran t  such a  mot ion  a t  the  c lose  o f  the

P e t i t i o n e r ' s  c a s e  i n  c h i e f  a n d  b e f o r e  t h e  p r e s e n t a t . i o n  o f  t h e

R e s p o n d e n t ' s  e v i d e n c e ,  f o r  t h e  R u l e  p r e s e r v e s  t h e  r i g h t  o f  t h e
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Respondent. to offer evidence in the event that the motion is not

granted.  The Pet i t ioner 's  mis in terpreted asser t ion that .  the

n 'burden of  proof  doct . r ine"  requi res considerat ion of  the

D is t r j - c t ' s  ev idence ,  t hus ,  conL rad ic t s  t he  l anguage  o f  Ru le

41  (b ) .  The  ru t i ng  on  the  Mo t ion  fo r  I nvo lun ta i y  D ism issa l  i n

th i s  case ,  wh ich  occu r red  a t  t he  c lose  o f  t he  Pe t i t i one r ' s  case

in  ch ie f ,  c l ea r l y  compor t s  w i th  the  l anguage  o f  Ru le  41  (b )  .

A second conten t ion  made bv  Pet i t ioner  in  i t s  Mot ion  fo r

Recons idera t ion  is  tha t  ev idence as  to  the  assessor 's  methodo logy

w o u l - d  h a v e  b e e n  e l - i c i t e d  i n  t h e  R e s p o n d e n t ' s  c a s e  i n  c h i e f

a n y w a y .  P e t i t i o n e r  s t a t e s  t h a t  " t h e  D i s t r i c t  o f  C o l u m b i a  a d v i s e d

t h e  c o u r t  t h a t  i t  o n l y  h a d  o n e  w i t n e s s ,  t h e  a s s e s s o r ,  Q u i n t i n

Harve l l ,  who was in  the  cour t room ready  to  tes t i f y  when the  Cour t

made i t s  ru l ing .  Whatever  ques t ion  the  Cour t  had as  to  the

methodo logy  by  wh ich  the  Mayor  and the  Mayor 's  subord ina tes  made

t .he i r  assessments  p robab ly  wou ld  have been answered dur ing  the

a s s e s s o r ' s  t e s t i m o n y . "  Y W C A ' s  M o t .  f o r  R e c o n s i d e r a t i o n  a t  2 - 3 .

A  R u l e  4 1 ( b )  M o t i o n  f o r  I n v o l u n t a r y  D i s m i s s a l  a l l - o w s  f o r  a

c h a l l e n g e  t o  t h e  s u f f i c i e n c y  o f  t h e  P e t i t i o n e r ' s  c a s e  i n  c h i e f .

T h e  P e t i t i o n e r ,  h e r e ,  c a n n o t  r e l y  o n  w h a t  t h e  a s s e s s o r  p r o b a b l y

w o u l d  h a v e  s a i d  i n  t h e  R e s p o n d e n t ' s  c a s e  j - n  c h i e f  t o  s a t i s f y

P e t i t i o n e r ' s  o w n  b u r d e n  o f  p r o o f .  I n  f a c t ,  R e s p o n d e n t .  d o e s  n o t

even have to  ca l l  the  assessor  as  a  w j - tness  or  pu t  on  any

e v i d e n c e  f o r  t h a t  m a t t e r ,  s o  P e t i t i o n e r ' s  a r g u m e n t  t h a t .  t h e

i n f o r m a t i o n  n e c e s s a r y  t o  s a t i s f y  i t s  b u r d e n  o f  p r o o f  w o u l - d  h a v e
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been e l ic i t .ed in  Respondent 's  case is  unpersuasive in  dec id ing

whether  or  not .  Lo reconsider  the grant ing of  the Mot ion for

Involuntary Dismissal

The  th i rd  con t .en t i on  i n  Pe t i t i one r ' s  Mo t ion  fo r

Reconsiderat ion is  that  the Cour t  o f  Appeals  in  Bur l - ington,  under

a  " c Iea r I y  e r roneous"  s tandard  o f  rev iew ,  "a f f i rm  Ied ]  t he  t r i aL

cour t ' s  conc lus ion  tha t  t he  assessmen t  t o  wh ich  Bur l , i nq ton  was

sub jec ted  was  a rb i t ra r i l y  excess i ve  and  a f f i rm Ied ]  t he  reduced

assessment"  based on the fact  that  "Bur l ington l taxpayer ]

presented extensive exper t  test imony in  suppor t  o f  a  lower

appra i sa l  o f  t he  fa i r  marke t  va1ue .  "  See  YWCA's  Mo t .  f o r

Recons ide ra t i on  a t  5  ( c i - t i ng  Ru r l i ng ton ,  375  A .2d  a t  1055 )  .

Pet i t ioner  asser ts  that  the taxDaver  in  that  case met  i t .s  burden

o f  p rov ing  e r ro r  i n  t he  D is t r i c t ' s  assessmen t  s imp ly  by

present i -ng exper t  test imony in  suppor t  o f  a  l -ower appra isa l  o f

the  fa i r  marke t  va lue  o f  t he  sub jec t  p rope r t y .  Pe t i t i one r ' s

unders tand ing  o f  t h i s  po in t  i n  Bu rL ing ton  i s  i nco r rec t .

The d is t inct . i -on in  rea l  proper ty  assessment .  appeals  between

prov ing incorrectness in  the assessment  and estabJ- ish ing t .he t rue

market  va l -ue of  the proper ty  was made in  Br isker :  "The taxpayers

were not  requi red to  establ ish the correct  va lue of  the i r

proper ty  in  order  to  meet  the i r  burden of  proof ;  ra ther ,  the

taxpayers bore the burden of  prov ing the incorrecLness of  the

gove rnmen t ' s  assessmer tL . "  B r i s ke r ,  510  A .2d  a t  1039 .  I n

Bur l - i ng ton ,  t he  taxpaye r  o f fe red  ev idence  as  to  bo th  the
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incorrectness of  the Government 's  assessment  as wel l  as to  the

t rue market  va lue of  the proper ty .  Thre Cour t  o f  Appeals ,  in

Bur l - ington,  understood th is  d isL inct ion and rev iewed the lower

cou r t ' s  f i nd ings  as  to  each  o f  t hese  ma t te rs  separa te l y .

The c i ted por t . ion of  the opin ion in  Bur l ington,  to  which

Pe t i t i one r  re fe rs ,  add resses  on l y  the  i ssue  o f  whe the r  o r  no t ,

under  the  " c Iea r l y  e r roneous"  s tandard ,  t he  t r i a l  cou r t ' s

va lua t i on  o f  t - l r a  n rnha rFa '  . das  aga ins t  t he  we igh t  o f  t . he  ev idence

Tha t  po r t i on  o f  t he  op in ion 'does  no t  re fe r  t o  whe the r  o r  no t  t he

taxpayer  in  Bur l ington has met  i ts  burden of  proof  wi th  respect .

t o  i l l us t ra t i ng  e r ro r ,  a rb i t ra r i ness ,  o t  un law fu l -ness  i n  t he

D is t r i c t ' s  assessmen t .  The  po r t i on  o f  t he  op in ion  i n  Bu r l i ng ton

that  does address whether  or  not .  the taxpayer  has met  i ts  burden

w i th  respec t  t o  show ing  e r ro r  i n  t he  D is t r i c t ' s  assessmen t

p recedes  the  c i t ed  po r t i on  by  two  pa rag raphs .  The  conc l -us ion  a t

the  end  o f  t he  c i t ed  po r t i on ,  upon  wh ich  Pe t i t i one r  re l i es ,

s ta tes  the  Cour t  o f  Appea ls '  a f f i rma t ion  o f  t he  f i nd i -nq  tha t  t he

assessmen t  was  a rb i t ra r i l v  excess i ve  as  we l l  as  the  a f f i rma t ion

o f  t he  t r i - a l  cou r t ' s  f  i nd inc r  o f  t r ue  marke t  va fue .  Th i s

conc lus ion ,  however ,  re fe rs  to  a l l  t h ree  pa rag raphs .  The  Cour t

o f  Appea ls '  a f f i rma t ion  o f  t he  t r i a l  cou r t ' s  f i nd ing  tha t  t he

D is t r i c t ' s  assessmen t  was  a rb i t ra r i l v  excess i ve  re fe rs  to  the

cour t 's  ra t ional -e in  the f i - rs t  two paragraphs regard ing prov ing

e r ro r  i n  t he  D i s t r i c t ' s  assessmen t .  The  Cou r t ' s  a f f i rma t i on  o f

the  t r i a ]  cou r t ' s  f i nd ing  o f  t rue  marke t  va lue  re fe rs  to  the
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ra t ionare of  the th i rd  ( the c i ted paragraph)  regard ing the

va lua t i on  de te rm ined  by  the  t r i a r  cou r t .  The  pe t i t i one r ,  he re ,

feads the ent i re  conclus ion as referr ing so le ly  to  the rat ionale

given in  the th i rd  (c i ted)  paragraph,  which suppor ts  onry the

f ind ing of  t rue market  va1ue.

rndeed ,  i t  i s  t rue  tha t  a  t r i a l  cou r t ' s  f i nd inq  as  to  the

t rue market  va lue of  l lg  s l r l^ r iaar  nr^nar+- .y  may be based sole1y on

the  ev idence  o f fe red  by  the  pe t i t i one r ,  bu t  t he  conc lus ion  tha t

the  "assessmen t  was  a rb i t ra r i l y  excess i ve "  i n  Bu r l i ngcon  was

based on the rat ionale in  the f i rs t  two paragraphs and not  the

th i rd  paragraph.  Pet i t ioner  er red in  i ts  understanding that

bo th  pa r t s  o f  t he  conc lus ion  re f  e r red  t . o  t he  cou r t ' s  ra t i ona ]e

fo r  a f f i rm ing  on l y  the  t r i a l  cou r t ' s  f i nd ing  as  to  t rue  marke t

va l -ue ,  and ,  t hus ,  Bu r l - i ng ton  i s  i ne f  f  ec tua l  i n  pe t i t i one r ,  s

a t tempts  to  mee t  i t s  bu rden  o f  p roo f  as  to  the  i nco r rec tness  o f

the  D is l r i c t ' s  assessmen t  by  on l y  i n t roduc ing  ev idence  o f  i t s

expe r t ' s  app ra i sa l .

F i n a l l y ,  P e t . i t i o n e r  r e a s s e r t s  i n  i t s  M o t i o n  f o r

R e c o n s i d e r a t i o n  t h a t  t h e  t e s t i m o n y  o f  M r .  N a i n g ,  i t s  e x p e r r

w i t . n e s s ,  s u f f i c i e n t l y  d e m o n s t r a t e s  t h a t  t h e  a s s e s s m e n t s  w e r e

e x c e s s i v e .  A s  P e t i t i o n e r  d i d  i n  i t s  c a s e  i n  c h i e f .  i  r -  n o w  a g a i n

re l - ies  on  the  la rge  d isc repancy  be tween the  marke t  va lue  ach ieved

in  the  assessment  and tha t  ach ieved in  i t s  exper t . ,  s  appra isa l  as

i - n d i c a t i v e  o f  e x c e s s i v e n e s s  i n  t h e  a s s e s s m e n t .  F o r  t h e  s a m e

reasons made in  the  gra : t inc  o f  the  Mot ion  fo r  rnvo l -unrarv



Dismissal, the Court. is not persuaded by Lhis arg'ument in

de te rm in ing  whe the r  t o  recons ide r  i t s  g ran t i ng  o f  t ha t  Mo t ion .

'  As  Pe t i t i one r ' s  on l y  ev idence  was  i t s  expe r t , s  de ta i l ed

analys is  of  the methods he used to determine h is  est imat ion of

the market  va lue of  the subject  proper ty ,  th is  Cour t  f inds that

Pe t i t i one r  d id  no t  mee t  i t s  bu rden  o f  p roo f ,  f a i l i ng  to

i l l u s t r a te  any  i nco r rec tness ,  e r ro r ,  a rb i t r a r i ness ,  o r

un law fu lness  i n  t he  D i s t r i c t ' s  assessmen t .  As  a  resu l t ,  t h i s

Cour t . ,  pu rsuan t  t o  Ru Ie  41 (b )  o f  t he  Super io r  Cour t  Q i r r i l  r r r ' l oq

g ran ts  the  Responden t ' s  Mo t ion  fo r  I nvo lun ta ry  D ism issa l .

Fur the rmore ,  as  t h i s  Cou r t  i c  nn t -  na rc r r rdgd  by  any  o f  t he

arguments  made in  YWCA's  Mot ion  fo r  Recons idera t ion ,  th is  Cour t

d e n i e s  t h a t  M o t i o n .

There fo re ,  i t  i s  t h i s
_4

t  v  I  day  o f  February  ,  199 '7  ,

ORDERED,  tha t  the  Respondent 's  Mot ion  fo r  Invo lun tary

Dismj-ssal is GRADfl IED; and i t  is

FURTHER ORDERED,  tha t  Pet i t ioner ' M o t i o n  f o r

t h e  C l o s e  o f  P e t . i t i o n e r 'Reconsiderat ion of  Rul inq to  Dismiss

Evidence is  DENIED.

J

ta
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